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College of Law Receives
Nanie
Honored
BY RUSS BOBO

The year 1973 saw a dream
become a reality for B. K.
ROBERTS .
The distinguished Florida
Supreme Court Justice has
earned the honor paid him by
the Florida Legislature when it
officially bestowed his name
upon " the building which
houses his most beloved ach ievement, the Florida State
University College of Law."
But establishing a law
school at the Florida Capital
was no easy task. The idea first
came to him over 45 years ago
while earning his law degree at
the University of Florida in
Gainesville.
"I obtained a fine legal education at the University of
Florida, but there was one
thing I missed," the 66-yearo\d Justice mused. "I found
there was no real place to gain
a legal internship."
Roberts was graduated from
Florida Law School at the age
of 21 and returned to within
35 miles of his birthplace of
Sopchoppy, Florida, to commence his law practice in Tallahassee, the State Capital.
Roberts soon built a sizeable practice and in 1946 he
was appointed to the Florida
Supreme Court. He became the
youngest Chief Justice of any
state high court and held the
position for an unprecedented
three terms.
"Tallahassee is quite unique
among legal circles," Roberts;
said. "Within a three block
radius there are more than ten
courts.
"My thinking was how
much greater an opportunity
for internship if I could have
q,.

attended law school in Tallahassee," he went on. "Especially if it could have been located
within that three block radius."
Roberts could think of no
other law school in the nation
which could offer what this
area could offer.
About ten years ago, at the
sunset of his career, he began
to work toward the establishment of such a school. But it
wasn't easy.
"At first I was met with
stout resistance. At that time
the legislature was dominated
by University of Florida graduates who saw the establishment
of a new state law school as
competition to their Alma Mater," the Gator Alumnus said.
"But that objection didn't
meet with my concern of internship."
The legal genius from Sopchoppy, knowing he would be
unable to get legislative approval, did some legal research and
found that "technically" the
legislative approval wasn't
necessary. The Florida Board
of Regents could authorize a
new law school.
Roberts did manage to get
the legislature to pass a bill
naming Florida State University as the place of the next
state law school, "if and when
a new law school is created."
Reuben Askew, then a state
senator and now Governor of
Florida, sponsored the bill. .
Askew obtained his undergraduate degree at Florida State
University before earning his
law degree at University of
Florida.
"I remember many legislators laughing at the time,"
Roberts chuckled. "They fig-

ured the new bill really
wouldn't affect anything."
But while the legislature was
laughing, Roberts was busy getting a Board of Regents resolution.
He got it. He also got
$100,000 added to the annual
education appropriations bi II
under the heading of "contingencies."
Quietly rolling toward his
goal, Roberts was appointed
chairman of a committee researching possibilities for a new
law school.
Roberts' next problem was
to find a Dean.
"I wanted a solid man-not
a fanatic, but a man of prestige
with a moderate philosophy,"
he asserted. I found out that
the reknown evidence authority, Dean Mason Ladd of Iowa,
was being forced into mandatory retirement because he had
reached the age of 67.
"Ladd expressed no interest
at first, but finally accepted
because 'he wanted to see what
Florida looked like.' "
It was late in the Spring of
1966. Roberts knew he had to
get the law school operating
before its opposition got wind
of it and killed it in the next
legislative session.
Roberts used most of the
$100,000 to hire a Dean and
small faculty. He needed a
physical plant and a law library.
More than that he needed
help.
Via a temporary agreement,
Justice Roberts borrowed the
basement area of the old Alumni Building on the Florida
State University campus to
house the new school.
Continued on Page
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B. K. ROBERTS

SBA Plans Active Role
BY BOB JOYCE

The STUDENT BAR ASSOCIATION at the College of
Law was created for the purpose of furthering the legal,
academic, and social goals of
its members. The 1973 Executive Board of the SBA, recognizing that these goals cannot
be fully realized within the
walls of the law school, is
attempting to coordinate programs in a wider social milieu.
We are seeking to expand
the SBA's range of service. In
short, a symbiotic relat ionship
between the law student, the
law school faculty and administration, and the larger Tallahas-

~~

see community has become the
SBA's ultimate goal.
Traditionally the SBA has
serviced the law student community by organizing and directing such projects as the
school locker program, the
emergency loan fund, football
game block seating, the annual
Law Day activities, beer discounts at local taverns, the
publication of a law school
directory, the law school intramural program, and a discount
program for the purchase of
new textbooks. In addition,
many students have enjoyed
the frequent Friday afternoon
beer parties sponsored by the
SBA.
Continued on Page
2
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Dean Morse Welcomes New Frosh
It is a pleasure to welcome you to the study
of Law. I am sure you will find this study one of
your most rewarding experiences.
Your class has excellent credentials, the best
of any entering class yet. Each of you is fully
qualified for the study of law. This can mean
greater rewards for you and greater challenges for
the faculty. We are proud and excited about the
opportunities in September.
Any welcome, however, must contain a warning. The key to success in the study of law is no
secret_. Law requires study. It requires a deep
commitment of work and energy, if there is to be
any rewarding experience. This commitment will
far exceed any demands you may have had
before. The commitment will have to be continu-

ous. But while the demands will be great, the
rewards of the experience will provide increased
motivation. Things, at times; will seem thoroughly confusing, but with persistence, maybe stubborn persistence, the confusion will be resolved.
Law is a way of life. You will learn to live law.
But you must not lose sight of your purposes for
choosing this career. Law offers you a means of
implementing your unique purposes. To increase
the experience and add to your law life, the
school offers several excellent extra-curricular
activities.
You should expect to receive more than a
certificate when you complete your studies. You
will develop a philosophy and an approach to
problems. Burke said that the study of law

"renders men acutely inquisitive, dexterous,
prompt in attack, ready in defense, [and] full of
resources ." Although this sounds like a description of a gladiator, a student should expect to
acquire these characteristics from his experience
at law school.
I wish you all good luck in your study of law.
I look forward to meeting each of you in
September.
This book of the law shall not depart out of
thy mouth, but thou shalt meditate therein
day and night, that thou mayest observe to do
according to all that is written therein; for
then thou shalt make thy way prosperous, and
then thou shalt have good success.
Joshua 1 :8
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Innovative Projects
,.,_

,,.

The 1973 Executive Board
has decided not only to continue the many worthwhile efforts of its predecessors but
also to supplemerlt them with
several new and useful endeavors. High among the list of new
projects assumed by this year's
SBA are the Law Clerk/Research Assistant Placement Program, the Book Exchange Program, the Blood Bank Program,
and the Tax Assistance Program.

-·

It became apparent duf'ing
the 72-73 academic year that
many students who needed an
additonal source of income and
who desired to work in a legalrelated capacity were exl)e("iencing difficulty in securing
appropriate employment. In
order to deal with this situation the SBA created the Law
Clerk/Research Assistant Placement Program. Under the very
capable direction of Jim English the SBA has attempted to
contact all law firms in Tallahassee, via both cover letter
and personal appointment, in
hopes of developing the legal
community's maximum use of
FSU's law · students as clerks
and research assistants.
Jim has received marvelous
cooperation from the Tallahassee Bar and local attorneys. He
has already succeeded in placing several students during the

summer quarter and prospects
for the coming months appear
encouraging. Our thanks are
sincerely extended both to Jim
and to the local legal community.
In an attempt to help our
students save valuable dollars
in their securement of required
textbooks the SBA has initiated the Book Exchange Program to begin actual operation
in Fall, 1973.
In the past a student who
wished to sell a used lic,ok has
received approximately onehalf of the original purchase
price fro'm the local bookstore.
That same text has then been
resold to another student for
approximately three-quarters
of the original purchase price.
This has been a sound and fair
method of business operation
by the local bookstores.
However, the SBA Book Exchange Program can now enable law students who buy and
sell used books to avoid the
loss which is normally incurred
in transacting through a bookstore. The non-profit Book Exchange will be held in the SBA
office on specified dates at the
beginning and end of each
quarter. Used books will be
accepted for sale, not purchased by the SBA, and
shelved for perusal by prospective buyers. The seller will indi-

•• • •

cate the price which he (or she)
is asking for the book and the
SBA will merely provide a central location and an administration for all transactions.
'Tom Gonzales has done ari
outstanding job in developing
this program which can save
the student a considerable
amount of cash. He has secured
the approvaf and cooperation
of local bookstores and is to be
commended for his smooth
performa..ce thus far.
During the academic year
72-73 a family member of one
of our faculty required a considerable amount of blood on
very short notice. Members of
the FSU law school community reacted immediately to
this crisis by donating more
than a sufficient quantity of
blood.
Rick Hamrick, recognizing
that this same type of crisis
could face any of us in the
future, decided to prepare now
for its possible occurrence.
Through the SBA he organized
a donation drive to establish
the FSU Blood Bank Program.
The plan which Rick has
developed with the Leon County Blood Bank provides that
any member of the FSU law
student body, faculty, or staff
may become a member of the
program by donating one pint
of blood, and that membership

froin page 1
entitles the donor and any
member of his or her immediate family to unlimited free
access to all the blood in our
account.
The response to the Blood
Bank Program has been encouraging. It has already greatly
benefited one member whose
wife was recently hospitalized
and required nine pints of
blood. On behalf of the SBA,
and of one very grateful member of the program, we thank
Rick for his efforts and encourage other members of our law
school community to support
this program in the fall.
Because the preparation of
income tax returns is a task
that frequently baffles Americans from all income groups,
and because many members of
Tallahassee's lower income
population never seek the services of professional -tax consultants, and because many of
our students are interested in
performing tax services, an attempt was made last year .to
establish a Tax Assistance Program to be staffed by FSU law
students.
The general purpose of the
program was to provide free
tax assistance to those members of Tallahassee's community who otherwise would receive no assistance, and to provide tax work experience for

interested law students. Approval was secured ·from the
Florida Bar, the Tallahassee
Bar, and the I RS and the program served a clientele during
academic year 72-73.
The SBA will direct :this
program during the coming
year. We hope to expand its
operation and we are attempting to obtain a faculty advisor
specifically for this purpose.
Caution must of course be
taken in this area to avoid
entering into ttte unauthorized
practice of law. More information on this program will be
posted during the fall quarter.
SBA is obviously branching
out in several new directions.
The success of both its old and
new operations will be determined by the extent of student
cooperation. We encourage students to reap all the advantages
which the SBA offers by fulfilling all the obligations which it
in turn requires.
Any questions are correspondance can be directed to
the Student Bar Association or
to its respective officers: Bob
Joyce, President, Jim English,
Executive VP, Ted Williams,
Senior VP, Jeff Thompson,
Junior VP, John Fleming,
Freshman VP, Chris Andriacchi, Secretary, Stan Danek,
Treasurer, Ed Akel, TreasurerElect.
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Sales and Service for:

c:F#>

®

Whirlpool

INIOl~IGIEI
I

MAGIC CHEE

DASHING
DOUBLE KNIT
CUFFED
DRESS
SLACKS
CUFFED FLAIR
LEGS AND WIDE
BELT LOOPS

$16.00

TURTLE NECK
KNIT SHIRTS OF
WASHABLE DACRON
AND COTTON-

7 Colors $6.00

Phone 224-4222
• Complete TV Service
• Complete Installation
• Locally Recognized for
Fast, Efficient Service

• Complete Appliance Service
• Factory-Authorized Service
Center for Most American
Brands

•
DURING THE WEEK-CLOSED SUNDAY

SHOP WITH US
OPEN: Mon.-Thurs., 8-7:30-Frid•y, 8-8-Saturday, 8-6 P.M.

NIC'S TOGGERY

DOWN TOWN-
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MOOT COURT
BY DANNY KEPNER

Photo by English
B.K. Roberts Hall, the Florida State University College of Law .

C. L. E. 0. Gives Helpful Push
BY ALGIA COOPER

Many of you have probably
noticed the bustling activity
that has surrounded the presence of thirty-eight unfamiliar
faces at the law school this
summer. These students are
participants in the Southeastern Regional C.L.E.O. summer
institute hosted by Florida
State University, and co-sponsored by the University of
Florida, the University of Miami, and the University of
Georgia. The acronym,
C.L.E.O., stands for the Council on Legal Education Opportunity, formed in 1968 under

the joint sponsorship of American Bar Association, the Association of American Law
Schools, the National Bar Association and Law School Admission Council. Since 1968, the
Office of Economic Opportunity has provided primary financial assistance and under
legislation enacted last year,
governmental responsibility of
C.L.E.O. has been transferred
to the Department of Health,
Education and Welfare.
C.L.E.0.'s overall purpose
has been to facilitate, as rapidly as possible, an increase in

the r,umber of minority group
lawyers. Its primary emphasis
has been on facilitating entry
into law school, students who
are not readily admissible by
traditional criteria. Hence, the
thrust of the C.L.E.O. program
is three pronged: the recruitment of minority students for
law schools; the holding of
summer institutes for prospective minority law students; and
the granting of scholarships to
students who successfully complete the summer institutes.
The C.L.E.O institutes are
conducted regionally every
summer, and the students usually attend them during the
summer which immediately
precedes their entry into law
school. The institutes operate
for a period of six weeks and
typically offer three or four
substantive courses, some type
of writing program, and in
many cases, instruction in li brary use. For the most part,
each institute's personnel has
been qrawn from more than
one law school, thereby increasing the number of law
schools involved in the institute's operation. Whenever possible, instructor's and teaching
assistants themselves have been

FURRIN V.W. REPAIR
AND PARTS
WE.'RE THE BEST HERE'S
PROOF FROM FLAMBEAU
CONSUMER REPORT:

"FURRIN VOLKSWAGON RECEIVED
THE BEST RATING IN AUTO
REPAIR WITH 100%"
FACTORY TRAINED

MECHANICS

1906 S. MONROE
222-6864
Obiter Dictum

members of minority groups.
The Director of the Southeastern Regional Institute is Ms.
Patricia Dore, Assistant Professor of Law, Florida State University. Other members of the
institute's faculty are Ms. Mildred Ravenell, Assistant Profes/ sor of Law, Florida State University, Mr. Wayne McCormack, Assistant Professor of
Law, University of Georgia,
Mrs. Stev~n Stitt, Assistant
Professor' of Law, University
of Florida, and writing instructor, Mr. Vincent Pannella, freelance writer and author from
Iowa. The teaching assistants
are Carl Bryant, Freemon
Mark, University of Florida,
Sharon Tucker, University of
Georgia, and Algia Cooper,
Sam Thomas, Florida State
University.
Both in theory and execution, C.L.E .O. institutes have
been kind of mini-law schools;
their educational thrust has
been to provide the students
with a condensed microcosmic
law school experience, reflecting primarily law school's first
year.
Some institutes stress, both
for law schools and the students, evaluation of the probability that a given student will
succeed in law school or at a
particular law school; others
decline to do any screening or
other significant evaluating.
Some institutes have been
more concerned than others
with publicizing the law
school's affirmative commitment to recruit and sustain
minority group students. Institutes have been used to motivate minority students to study
and practice law. They have
been used to acclimatize the
students to the rigors of intellectually tough law school programs, and in many instances,
to their first experience with a
predominantly white educat i o na I institution . Finally,
some programs, ·more than
others, have been organized to
refine or inculcate in the stu·

Have you ever seen a de·
bate? Have you ever seen "Perry Mason" or "Owen Marshall"
making an emotional final argument? If you have, then you
know what moot court competition isn't . It isn't a debate;
instead of making speeches,
participants must put forth arguments, and then respond
quickly to intense questioning
by the judges (three to five in
number; often of superior legal
training and experience). Moot
court is not a dramatic, stirring
appeal to the emotions of a
jury; instead it is a mental
fencing match, with each side
seeking to display a complete
grasp of the problem and superior reasoning power.
This is not to say that such
arguments are dull or generate
no emotions, or that a "silver
tongue" is a handicap. Several
skills may be utilized by participants: they may display emotions of stubborness, humor,
friendliness, or disdain; they
may utilize gestures and eye
contact with the judges to
make a point; they may coin a
lofty phrase or shoot responses
straight from the hip as quickly
as questions are asked. In all,
the competition seeks to simulate the decorum and courtesies of actual appellate court
arguments.
F .S.U., like most law
schools, fields a varsity team to
compete in state and national
intercollegiate moot court contests. Six members of last
year's Freshman class were

selected in May to join the
team. They are : Tom Alspach,
Tom Lang, Nick Friedman,
Peggy Good, Frank Santry, and
Phil Esala. These students are
now researching a problem in
federal law, preparing for the
National Competition to be
held in the fall. Their research
will culminate in submission of
a 50-page brief (which will be
graded), and then oral arguments in Regional Competition
in Atlanta. F .S.U. and seven
other law schools from Florida,
Georgia and South Carolina
will vie for two berths in the
Nation.al Finals, held in December in New York City. Only
three of the six members of the
team will actually argue in Atlanta, but all will participate in
research, brain storming and
practice rounds. The team
hopes to improve on the performance of last year's team
which placed second in the
Regional Competition and
failed to survive the first round
in New York City.
Four senior team members
competed in the state contest
in Miami during the Florida
Bar Convention in June. Each
year the state's four law
. schools (FSU, U.F., Miami and
Stetson) send a pair of twoman teams to this competition,
to argue a case involving Florida law. The teams of Wally
Campbell and Danny Kepner,
and Elliot Brooks and Pete
Heebner performed well in
both the oral and written
phases of the competition, but
garnered no prizes for the alma
mater.
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dents the skills that seem essential to success in law school,
and to instill in them a sense of
law school standards. Many
students, and others would add
still another purpose. The
C.L.E.O. summer institutes are
a financial aid track, for students who successfully comp Iete the institute receive
C.L.E.O. living expense stipends while in law school.
Ms. Patricia Dore, Director
of the Southeastern Regional
Institute, has characterized the
goals of this institute as twofold: to teach each student the
basic skills needed to compete
successfully in law school and
to evaluate each student's ability to successfully complete in
law school and become a member of the bar.
The difference between the
C.L.E.O. summer experience
and a true law school experience are obvious and someti mes misleading. For example,
the average institute is thirty
students, with a faculty ratio
of 6 to 1. Then, there is the
presence of the full time teaching assistants, who are avai Iable
for advice, consultation and
encouragement. Also, the students are all members of
minority groups, hence, they
have similar backgrounds,
philosophies and academic
credentials, which have a significant impact on law study.

Faculty and staff are much
more solicitous to the students
in the institute than can be
expected in the real law school
environment. All of these factors tend to create a false
impression of the actual law
school experience. However, a
well planned institute, with
concerned and energetic personnel can overcome the apparent shortcomings of the program. But, it is impossible to
reproduce the subtle wit and
humor of "Let me give you an
hypo" as eloquently stated by
Mr. Vandercreek, and one
could never equal the provocative discussion and debate that
occurs in the negligence chapter as Mr. Erhardt so dramatica.lly relates to the class the
action, feelings, and emotions
of the parties. Finally, what
would any first year be without Mr. Oeltjen, and Hadley v.
Baxendale?

The final measure of th~
success of this institute and
any C.L.E.O. institute will be
graduation from law school in
three years of each of the
thirty-eight participants.
There is no doubt that if
they follow the advice of Lord
Eldon, "Live like a hermit and
work like a horse," then successful completion of law
school will no longer be a
desire, but a reality.

•
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F Policy

From the office of Dean Fannon comes new guidelines on
academic dismissal.
The recent policy on. academic dismissal for a student earning
12 hours of "F" or more is applicable only to students entering in
September 1973 or thereafter. The policy is as· follows:
Any student who receives grades. of "F" in courses taken for law
school credit totaling 12. quarter hours or more be academically
dismissed from the College of Law, provided that all such grades of
"F" are not received from the same faculty member. In the event a
student receives grades of "F" in 12 or more qual"ter hours of work
from the same faculty member, and has received no other grade of
"F"., he or she would be academically dismissed under this rule
only if and when he or she subsequently received any grade of "F"
from any other faculty member in a course taken for law school
credit.

~

Toward
Fair
Exams

~

BY PHIL ESALA

r'·'

Too few professors at our
law school use the services
available at Florida State in
helping to evaluate their objective examinations.
Much debate can be made
over whether it is better to use
an objective or ess~y-type
examinatio.n in law school.
However, the fact remains that
at least for the present professors are using both types of
exams. While little help may be
available to a professor in grading a subjective essay exam,
much· help, most of which goes
unused, is available for grading
and evaluating objective exams.
Most professors use Florida
State's Office of Evaluation
Services in order to grade their
objective exams. The comput~r
is of great help in this tedious
job. However, very few professors use the services available in
evaluating their own examinations. The grade given each
student is no better than the
exam itself, and the Office of
Evaluation Services can help
professors make better tests.
By merely checking the ap·propriate box in one's order to
get the tests graded, professors
can obtain reliability indexes,
standard error or measurements, difficulty indexes, and
discrimination indexes, to
name only a few.
A reliability index gives an
indication of the extent to
which individuals taking the
test again would receive the
same scores. Reliability can be
improved through item revision
based upon item analysis information also available.
Standard error can tell a

professor the odds that a particular score will not deviate
much from what that individual's "true" score would be.
This gives the professor an estimate of the probable extent of
error in test scores.
The proportion of the students choosing the correct answer on a given question is the
difficulty index. If a question
receives a chance ration (.20 or
lower for a question with five
choices) obviously question revision or deletion should be
considered.
A discrimination index
measures the ability of the
question to discriminate between people who scored high
on the test and those who
scored low. A high positive
value (on a scale from -1.00 to
+1 .00) would . indicate that
those w~o got the higher grade
tended to get the question correct. A negative value indicates
those who chose the correct
answer received lower scores
on the test. A negative value
would tend to indicate question revision should be made,
in that a technical reading of
the question might mislead a
student who "knows too
much", while a general reading
was what the professor desired.
This might often be called the
"trick question."
All these services and many
more are easily available from
the computer to the "discriminating" professor. If we are to
continue · to use objective
exams at least we ought to use
the facilities available in evaluating the test itself. For more
information contact the Office
of Evaluation Services, Dr.
Raoul Arreola, Director.

Sam
Ervin : Shield
Law·
Needed
HONORABLE SAM ERVIN
U.S. Senator

Thomas Jefferson wrote iii 1787: "The basis of our government
being the opinion of the people, the very first object should be to
keep that right; and were it left to me to decide whether we should
have a government withou_t newspapers, or newspapers without
government, I should not hesitate a moment to prefer the latter."
The Founding Fathers, of course, decided that we should have
both government and newspapers. Ever since then we have time
and again sought to reconcile asserted · government necessitywarranted or not- to the demands of the First Amendment. And
today, almost two hundred years later, we again find ourselves
attempting to define the relationship between these two essential
components of our society. Specifically, we will consider in these
hearings the question of whether government should be permitted
to compel the press to reveal the identity of confidential sources of
information or the content of unpublished information .
The subcommittee held hearings in late 1971 and early .1972
entitled "Freedom of the Press," and a considerable amount of
testimony on the desirability of such an innovation was heard at
that time.
The controversy, however,' goes back considerably further .
Back, in fact, at least a century. The first reported case of a
newsman refusing to reveal the source of a news story to a grand
jury was in 1874. There have been sporadic instances ever since.
The courts, traditionally unhappy about evidentiary privileges
which limit judicial access to information, by and large have
refused to recognize a common law right of reports not to identify
sources or to disclose confidential information.
As a consequence, some eighteen state legislatures have seen fit
to pass laws providing for some type of protection. To this point,
the Congress has not, although bills providing for a newsmen's
privilege have been introduced in the Congress since 1929.
The situation, until the present controversy arose, has largely
been one of an informal accommodation between newsmen and
prosecutors. The newsman has been willing to give testimony under
certain conditions, and prosecutors have sometimes been willing to
recognize the harm to confidential sources in those cases where the
reporter balked. Often they did not press their demands for
testimony. Of course, where demands were pressed, the reporter
faced a jail sentence for contempt if he insisted on remaining silent.
If court challenges ensued, inevitably the reporter would lose. Even
in states which had protective statutes, courts have been prone to
look for ways to get around them, and thereby obtain the
newsmen's testimony.
Continued on page 5

OPINIONS
Dear Editor:
The moot court competition which accompanies the
Florida Bar Convention each
year is badly in need of reform.
Each of the four law schools
sends two ·_two-man teams to
the Convention each year, and
nearly everyone leaves the Convention with a bad taste in
their mouths.
The teams are judged in two
phases, .written and oral. The
first phase involves briefs, researched and written by the
students and submitted well in
advance of the Convention. A
panel of brief judges is apparently selected by the Chairman
of the Moot Court Committee
of the Young Lawyers' Sect ion. These judges, whose
names are never revealed to
F .S.U., then put numerical
·grades on the briefs, which
bear no writing to identify the
schools from which they come.
These scores-from O to
100- are not revealed until after the oral argument phase has
been completed. Each oral
round is judged by three men:
Circuit and District Court judges, if available, and attorneys
to fill out the requisite number
needed for each round. Each
judge there grades the opposing

teams on a scale from Oto 100.
The two grades are then combined, with the oral grade
weighted 2/ 3 and the brief
grade weighted 1/3. When the
resulting scores are compared,
a winner of each round is
determined.
This scoring system sounds
fair ·enough, but it does not
produce fair results . Experience has demonstrated that
judges in oral arguments rarely
record a wide variation in the
scores of the two opposing
teams. Perhaps they are guided
by a desire not to spoil anyone's fun or not to come off
looking too critical (after all, a
Bar Convention is supposed to
be an enjoyable experience).
For whatever reason, these
scor~s are often very close,
even though one team was
clearly superior in the argument. The end result is that the
decision often is determined by
the written brief score. The
judges there are hampered neither by · a sense of sympathy
for flesh-and-blood students
confronted eye-to-eye, or by
the fear that the students wi II
consider them overly critical.
Thus they may be as exactingly
brutal or as unfair as they wish.
Their discretion is unre-

strained. And therein lies the
rub.
Brief scores usually range
from the low 70's to the mid90's. Obviously, a twenty-point
deficit before oral argument is
an insuperable barrier to overcome. The system can be unkind enough without any improper influences in the brief
judging. .But when the judges
score the briefs unfairly, the
inequity of the system becomes unbearable.
Is it not a strange coincidence that the University of
Florida won first and second
place last year, after receiving
by far the highest brief scores
from these anonymous judges?
Is it relevant that U.F. had
their briefs bound in the bright
orange of Gatorland, so that
even though the name of the
school was cut out of the
printed matter, loyal graduates
on the judging staff could easily recognize which briefs came
from their alma mater? If you
do not find all that strange,
how would you answer if I t~ld
you that again this year, U.F.
scored 1-2 on the briefs (with
F.S.U. a distant third), after ·
submitting them bound in
bright blue-the other Florida
Continued on page 12
Obiter Dictum
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Ervin from page 4
Our problem, then, in a nutshell, is to decide whether or not to
adopt some·form of statutory protection and, if so, what form that
protection · should take. In (1oing so we must resolve many very
delicate issues. We face a complicated legislative responsibility not
unlike the one the Founding Fathers dealt with two hundred years
ago, and I do not presume that we have the same wisdom as they.
It would have been far better if the Court had properly faced the
issue last June. To write legislation balancing the two great public
interests of a free press and the seeking of justice is no easy task.
This is a problem better approached through case-by-case litigation
rather than through inflexible statutory words. Nonetheless, we
must try.
First of all, does the lack of a testimonial privilege for newsmen
really present a problem? There has never been such a federal
privilege before, and yet sources of information have obviously not
"dried up." On the other hand, we will never know how much we
might have known had not this threat of a press subpoena and
ultimate exposure been hanging over the sources of confidential
information.
To be sure there are competing interests involved. On the one
hand· is society's interest in being informed-in learning of crime,
corruption or mismanagement. " Enlightened choice by an informed citizenry,'' wrote Justice Stewart, "is the basic ideal upon
which an open society is premised . .. not only does the press
enchance personal self-fulfillment by providing the people with the
widest possible range of · fact and opinion, but - it also is an
incontestable pre-condition of self-government."
On the other hand, we have the pursuit of truth in the
courtroom. It is the duty of every man to give testimony. The
Sixth Amendment specifically gives a criminal defendant the right
to confront the witnesses against him, and to have compulsory
process for obtaining witnesses in his favor. Society, too, has a
marked interest in identifying and punishing the violators of its
laws. All of this must necessarily be made mbre difficult by any
testimonial privilege.
The public also worries that such a ·testimonial privilege will
become a shield behind which irresponsible journalists may hide.
Without revealing sources there is no means of evaluating the
accuracy or fairness of news reporting, nor indeed whether .the
story is not a complete fabrication .
It is also significant that even some in the press have doubts
about the wisdom of such legislation. They feel that, after all, the
First Amendment is an unequivocal guarantee of a free press which
should not be tampered with. Any legislation must unavoidably
have the effect of limiting that guarantee. They look upon this
legislation as bad precedent.
The First Amendment does not contemplate that the press hold
its rights at the sufferance of the Congress any more than of the
President. The great right and responsibil_ity conferred by the
Constitution on the press has its price. And the price is that the
press must fight its own battles. It may not come running to
Congress as soon as the going gets rough.
The great rights the press now enjoys were not conferred as a
gift '. from Congress. Quite the contrary. They were wrested from a
reluctant, and more accurately, an antagonistic government. When
the press was licensed, publishers went to jail to win the freedom
to publish.
When prior censo~ship existed, they fought with their bodies
and their fortunes.
When seditious libel was a crime, they nonetheless criticized
king and parliament, and went to jail for the privilege.
They did the same when the Sedition law was enacted, and
when colonial governors and . legislators sought to restrict knowledge of their activities to official pronouncements.
Both before and after Caldwell, reporters and editors have gone
to jail to defend their rights under the First Amendment, regardless
of what courts and legislators felt .
This is not the first era when the press has had difficulties.
Indeed, despite the warnings expressed by Rosenthal and others,
one may well question whether the press is now under greater fire
than at other times in our history .
There is a way to resolve this problem which is more difficult
than legislation, but far preferable. That is to call upon the press to
read its own courageous history. If reporters, editors and publishers
read this history, they would not come petitioning to Congress, but
would win th is point like they won the other elements of their
freedom in times past. They would lay their personal freedom on
the line like Mr. Caldwell, Mr. Weiler, Mr. Bridge, and others have
done.
It is against these general considerations that we must view the
need for affirmative legislative action .
To be sure, the press feels threatened and · intimidated by a
hostile administration . It has begun to wonder whether it is stiil
able to fulfill its role as a conveyor of information to the public.
Members of this administration have publicly castigated and
threatened press and broadcast media. Proposals have been made to
set new standards for the renewal of broadcast licenses which are
little more than transparent attempts to censor unfavorable
comment. Funds for public broadcasting have been vetoed and
public affairs programming, sometimes critical of the administration, has been curtailed. The FBI spends its time trying to catch
critical reporters in illegal conduct.
Continued on Page
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State Senator McClain:

No Shield Law ·Needed
BY STATE SENATOR DAVID McCLAIN

During the past year a great deal of interest has been
generated in both Congress and several state legislatures
throughout the Nation regarding the extent to which the press
should be protected from revealing its confidential sources.
Recent incidents involving reporters being subpeonaed, arrested
and sentenced to serve prison terms have led to the active
involvement of lawmaking bodies in the introduction of what
have come to be termed "press shield" laws. The concern
initiated by this issue is vital not only to the members of the
press and other media, but to our lawmakers interested in seeing
justice fulfilled while the principles of the First Amendment are
upheld.
The issue reached its peak of interest with the June 29, 1972
Branzburg-Caldwell decision in which the United States Supreme Court held that First Amendment rights do not protect a
reporter from testifying as to his sources before a grand jury.
The decision particularly emphasized that when a reporter
personally observed criminal activity, he was required to give
testimony relative to the commission of said crime.
The Florida Legislature had two bills and several compromise
measures come before the Senate Judiciary Committee of which
I am a member. The measures consisted of absolute and
qualified shields for newsmen. I voted against all of these
proposals for many philosophical reasons. I believe that for a
sufficient discussion of this issue a look at history is important.
A free press has been in operation without any controls for two
hundred years. The Branzburg-Caldwell decision stated, "At
common law, courts consistently refused to recognize the
existence of any privilege authorizing a newsman to refuse to
reveal confidential information to a grand jury". The constitutional question was not even raised until 1958 in Garland v.
Torre, 259 F. 2d 545, where a news gatherer asserted that the
First Amendment exempted confidential information from
public disclosure pursuant to a subpoena issued in a civil suit.
This contention was rejected, and this argument has been almost
. uniformly rejected since then.
It is interesting to examine the function of Congress in the
discussion of press shield legislation. Even the Chairman of the
United States Senate Judiciary Committee studying the feasibility of such legislation acknowledges the possibility of a
constitutional question in the event that Congress shou)d enact
a _press shield law. The majority of the litigation which has
erupted in recent months has been in state courts. The question
is simply whether the Congress can enact a rule of evidence for
all state courts to follow and whether this action would be wise
since a preemptive act has never beeri passed by Congress. It
should limit such legislation to federal cases, since such action
would be repetitive and virtually unnecessary ~ince the Justice
Department has issued guidelines for dealing with news reporters to be followed by federal prosecutors throughout the
country. These guidelines have eliminated the threat of harrassment which has been a major source of concern to members of
the media.
Yet even aside from these factors, I have a philosophical
conviction that a basic premise upon which this Nation has_
grown is that it is a citizen's responsibility to be willing to
provide information to law enforcement authorities concerning
their knowledge of the commission of a crime. Why should a
news gatherer be different from any other citizen?
Many members of the press would argue that lawyers, CPA's
and other ~elected professions have the legal protection of a
privileged communication with their clients. A clear distinction
exists between these prof'15sions and that of the press. These
professions have attorney-client, CPA-client, doctor-patient relationships and are regulated by a professional board. Within the
framework of these professions, there are strict codes of ethics
and procedures for grievances. This concept does not exist in
the journalistic profession.
If a press shield were to be enacted in Florida, a determination would have to be made as to whom it should apply. The.
guarantee of "freedom of the press" within the framework of
the First Amendment applies to all citizens, whereas a shield law
could not. A danger of enacting legislation in any area is that it
is a never-ending process. What one legislative body can add to
the law, another can take away. Although a law may be passed
which is protective, in time such a law could become oppressive
by judicial interpretation.
The discussion involving the passage of a shield law for
newsmen concerns the qualified vs. the absolute privilege . A
qualified privilege would include such points as exhausting all
other sources before going to the press for information, what
the term "reporter" means within the context of the law, what
the "communications media" really means, and whether the
shield relates to published material only, or also includes
unpublished data . Since an absolute privilege could include
virtually all citizens, it has been the consensus that limitations
of this nature must be placed in the law.
It is interesting that in Florida the news media has placed
Continued on Page 10

Malcolm
Johnson
Too
BY MALCOLM B. JOHNSON

Malcolm 8. Johnson is the Editor of the Tallahassee Democrat.

One man's rights don't necessarily obligate another to fulfill them; and we must be alert
to separate rights and obligations in these days when the
circles of human interaction
are forever tightening and overlapping.
New conditions and situations almost daily complicate
old views about what constitutes a right for whom, and to
what degree ·when it collides
with rights of·others.
Is searching you, without a
warrant, to screen out hijackers
and keep them off airplanes a
violation of your rights?
Is locking up a jury for
months on end to preserve a
criminal defendant's right to a
fair trial a form of involuntary
servitude violative of the jurors' rights to freedom?
Does the public's right to
know what's going on obligate
me, as a reporter, _to tell everything I know or see? And if a
journalist gets immunity from
forced disclosure under the
freedom of the press right,
aren't you as a citizen entitled
to it under the guarantee of
free speech?
So me college professors
now are demanding immu'nity
from compulsory testimony to
grand juries under their concept of "academic freedom"
(which is a . freedom indistinct
from any other kind, and
should be as available to a
non-academician as one from ·
the cloister) .
We all have a right to life,
but does that carry with it an
obligation (enforced by law)

on any doctor to give you
medical care whether or not he
wants to do it, or whether or
not you take his medicine,
follow his advice or pay his
bill?
It seems unquestionable, under old law and precedents,
that no airline employe or policeman has any right to search
you or your baggage before
you board a plane without a
warrant issued after showing
reasonable suspicion that you
carry a weapon to help you
hij_ack or destroy it.
But that's an easy one. The
airline doesn't have to let you
ride its plane . If you don't
waive your right to protection
against search without a warrant, you don 't fly. "No
searchee, no tickee", to paraphrase t he old laundryman's
edict.
There are some who argue
that the right of a free person
in a free country carries with it
the right to travel where he
pleases-but, so far, we haven't
said he has a right to go by
whatever vehicle suits him.
The rights and plight of the
locked up juror, restricted and
under guard while the criminal
Continued on page
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These capsule summaries are intended only to
acquaint the first year students with the faculty.
They have in no way tried to convey the
diversity of personalities. You will certainly have
more than ample opportunity to explore them
and form your own conclusions (whatever they
may be) .
NEIL BUTLER

A
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David F. Dickson, 40, teaches constitutional law, family

law, and constitutional law seminars. He is a graduate of
Yale Law School . He received his undergraduate degree
at Princeton and also holds a Ph.D. in government from
FSU. Mr. Dickson was a member of the original faculty
at the College of Law, and is the former associate dean .
He resigned that position last year to devote more time
to teaching. He is a member of the New York bar and
was in private practice t here before coming to FSU.

Patricia Dore, 29, teaches constitutional law, employee 's

rights and seminars in selected constitutional law problems and sex roles in law and society. She is a graduate
of Duquesne law school. She received her undergraduate
degree from Carlow College in Pittsburgh . Prior to
joining the FSU faculty in 1970, Ms. Dore earned a
Master of Law degree from Yale. She is a member of the
Pennys lvania Bar.

Joshua M. Morse Ill, 48, teaches admiralty and trial

practice besides serving as Dean of the College of Law.
Dean Morse is a graduate of the University of Mississippi
School of Law. He was a Sterling Fellow at Yale Law
School. Before coming to FSU in 1969, Dean Morse was
on the faculty and Dean at Mississippi. He is a member
of the Mississippi bar, and practiced t here 13 years
before returning to his alma mater to teach. He is active
in national and international legal associations.
M ildred W. Ravenell , 28, teaches conflict of laws,

taxation, and seminars in income tax, jurismetrics
(computer technology and the law) and natural resources. She received her undergraduate degree from Fisk
University and her J .D. from Howard University Law
School. Ms . Ravenell also earned the Master of Law
degree from Harvard Law School. Prior to joining the
FSU faculty she was the assistant dean and director of
admissions at Boston Un iversity Law School.

Edwin M. Schroeder, 36, is the law librarian and teaches

legal research and accounting and the law. He is a
graduate of Tulane Law School. Mr. Schroeder received
his undergraduate degree at Gregorian University, Rome
and his masters in library science from Florida State .
Before joining the faculty in 1969, he taught at Texas,
Connecticut and Boston College Law Schools. He is
active in the American Association of Law Librarians.

Charles W. Ehrhardt, 33, teaches torts, evidence and

trial practice. He is a graduate of the University of Iowa
Law School where he also received his undergraduate.
degree. Mr. Ehrhardt served as clerk to Circuit Judge
Van Oosterhout, assistant U.S. attorney and was in
private practice before joining the FSU faculty in 1967.
He is currently working with the Florida Law Revision
Council on the proposed Rules of Evidence for the state
of Florida.
John Yetter, 33, teaches criminal law, advanced criminal

procedure, civil rights and liberties, and criminal law
seminar. He graduated from Duquesne University Law
School after receiving his undergraduate degree from
Lehigh University. Mr. Yetter worked for a year as a
metallurgical engineer before entering. law school. After
earning a Master of Law degree from Yale, he joined the
FSU faculty in 1968. He is a member of the Pennsytvania bar and has served on the Florida task force for
revision of the criminal justice system.

·~\1:~N~~i\:.,.Ai
David F. Powell, 26, teaches estate and gift tax,
corporate taxation, gratuitO!JS transfers and advanced
tax seminar. He is a graduate of the University of Texas
· Law School. Mr. Powell received his undergraduate
degree from Southern Methodist University. Just prior
to his joining the faculty this year, he received his
Master of Law degree from New York University.

~

Gilbert L. Finnell, Jr., 35, teaches property, environmental law, gratuitous transfers and estate planning
seminar. He is a graduate of Southern Methodist
University Law School where he also received his
undergraduate degree . Mr. Finnell earned his LL.M.
from Harvard in 1967 and is a candidate for the J .S.D.
degree from Columbia University Law School. He is one
of the two professors from FSU participating in the
summer program at Oxford University in England for
the FSU law students.
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Lawrence George, 36, teaches civil procedure, insurance
law, and jurisprudence seminar. He is a graduate of Yale
Law School. Mr. George received his undergraduate
degree at the University of Chicago. Prior to joining the
FSU faculty in 1970, Mr. George was engaged in private
practice in California. He also served in the Air Force in
the judge advocate's office . He is a member of the Los
Angeles County and California bars. He drafted Califor,nia's gift to minors revision of the Probate Code which
was adopted by the California legislature.
"t<;

.ir:
'•

Harold P. Southerland, 39, teaches contracts, legal
writing, labor law and legislation . He also serves as the
faculty advisor for the FSU law review. Mr. Southerland
received his undergraduate degree at the U.S. Military
Academy, West Point. Prior to coming to FSU in 1972,
he was in private practice in Milwaukee, and is a
member of the Wisconsin bar.

\~\
William Van Dercreek, 42, teaches civil procedure,
Florida practice, federal jurisdiction, and supreme court
seminar. He also serves as the faculty advisor for the
moot court team. Mr. Van Dercreek is a graduate of
University of Iowa Law School where he also received
his undergraduate degree. He was a Sterling Fellow at
Yale where he earned a Master of Law degree. Pri~r to
joining the FSU faculty in 1968, Mr. Van Dercreek
taught at Southern Methodist University Law School.
He co-authored with J.W. Moore Volume 1 A of Moore's
Federal Practice., and is a member of the Texas bar.

. . . , ,t

William Kenney is visiting professor during the Winter
quarter to teach seminars in corporation law and
anti-trust. Retired as vice-president and general counsel
of Shell Oil Company, Mr. Kenney graduated from the
University of Michigan Law School. He is a member of
the Illinois, Missouri, New York, Texas and Supreme
Court bars. He served on the Board of Visitors of the
University of Michigan Law School.
Jarrett Oeltjen, 31, teaches contracts, commercial law,
and consumer protection. He i_s a graduate of the
University of Nebraska law school where he also
received his undergraduate degree . Prior to his coming
to FSU in 1969, he was an instructor at the University
of Chicago Law School. Mr . Oeltjen is a member of the
Nebraska Bar.

New Faculty

Laurence Z. Shiekman, 26, will be teaching criminal
law, legal writing, legal problems of the poor and a
seminar in university and the law. He is a graduate of
the University of Pennsylvania Law School where he
also received his undergraduate degree . Before joining
the FSU faculty, Mr. Shiekman was clerk to Judge A.
Leon Higginbotham Jr., United States District CourtEastern District of Pennsylvania.
Kenneth Vinson, 37, teaches torts, administrative law,
legal writing and law and public opinion seminar. He
graduated from the University of Texas Law School. He
also holds the Master of Law from Yale. Prior to joining
the FSU faculty in 1969, Mr. Vinson taught at
Mississippi and Memphis State. He is a member of the
Texas bar.

r

Thomas Edmonds, 34, teaches commercial law, land
finance, creditors rights, and trial practice. He also
directs the intern program for the law school. He is a
g~aduate of the Duke University Law School. He
received his undergraduate degree at Mississippi College.
Prior to joining the FSU faculty ih 1970, he taught at
Ole Miss and Duke Law Schools. Mr. Edmonds is a
member of the Florida Bar.

William F. McHugh, 40, will be teaching contracts and
commercial law. He is a graduate of Union UniversityAlbany Law School and received his undergraduate
degree from Colgate University . Prior to joining the
College of Law faculty, Mr. McHugh taught at American
University Law School. He has also served as counsel for
employment relations state university of New York
system, and associate counsel for State University of
New York and Cornell University.

,-

Vincent S. Walkowiak, 27, will be teaching torts,
remedies and legislation in his first year on the FSU
faculty. He will also be running the clinical orientation
course, the prerequisit to the intern program. Mr.
Walkowiak is a graduate of the University of Illinois
Law School where he also received his undergraduate
degree. Prior to this year, he was in private practice in
Minneapolis. He is a member of the Illinois- and
Minnesota bars.

Randall H. Nunn, 27, teaches business associations,
evidence, and securities regulation. He graduated from
the University of Cincinnati Law School in 1970. Mr.
Nunn received his undergraduate degree from Washington and Lee University. Prior to this year he spent two
years in the Military Police Corp and was in private
practice in Milwaukee.

John W. Larson, 37, teaches business associations,
creditor's rights, local government law, and business
planning seminar. He ·is a graduate of the University of
Iowa Law School. He received his undergraduate degree
at the University of Michigan. Prior to his joining the
FSU faculty last year he .taught at the University of
Minnesota and Iowa Law Schools. Mr. Larson also held
the position of assistant to the President of the
University of Iowa and is a member of the Iowa and
Minnesota bars.

' Obiter Dictum

Rod Surratt, 29, teaches constitutional law, corporate
taxation, and- legal writing. He is a graduate of the
University of Texas law School, with an undergraduate
degree from Baylor University, Prior to coming to FSU
this year, Mr. Surratt served as law clerk to Judge Irving
L. Goldberg, United States Court of Appeals for the
Fifth Circuit. He also taught for three years at Southern
Methodist University Law School.
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Now all he needed was a
library, and the school might
make its deadline.
Roberts and his wife, the
former Mary Newman, soon
had dinner with Edward Ball, a
wealthy Florida industrialist,
who began his career by selling
law books.
Mrs. Roberts jokingly mentioned how hard her husband
had been working in getting a
law school and his problem .
She commented in jest to Ball
that "he started his career selling law books and wouldn't it
be nice if, at the apex of his
career, he bought some?"
"Ball said nothing at the
time but a few days later, Ball
presented a check to the University President for the new
law library."
To the amazement of the
Florida power structure, the
Florida State University College of Law opened that fall.
The new school enjoyed
phenominal success from the ·
very beginning. One hundred
per cent of a -charter class of
118 passed the Florida Bar
Exam. The school gained full
accreditation within three
years of its opening. Today
over 3,000 applicants each year
seek admission, under Dean
Joshua Morse's leadership.
In the fall of 1971, over 500
stu~ents attended classes in
FSU's new $1.3 million law
center. The new building, a
block from the Supreme Court
and Capitol buildings, was located within a three-block radius of all the Court buildings.
For B. K. Roberts . . . a
dream come true.
The Florida Legislature, the
school's initial opposition, has
since adopted the new law
school and last Spring, gave
credit where credit was due.
They named the law school
for B. K. Roberts.
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Because we're the closest bank to F.S.U.
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1124 WEST ffNNISSEE STRIET • TALLAHASSEE, FLORIDA• Phone 224-2156 • Member FDIC

and T.C.C. we can offer you "no hassle"
banking from the most C011Ve11ient location,
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with ·cliecldng accounts, savings accou~ts,
drive-in windows, auto loans, personal loans,
safety deposit boxes and Master Charge.
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Wine & Cheese Cellar (try some fancy type)
Largest selection of fine imported wines and
cheeses in Tallahassee.
Our
delicatessen
features
Bagels,
Rye,
Pumpernickel Breads, Lox, Whitefish, Sable,
Sturgeon and many salads.
Cheeseboards for any occasion and catering for
wine tasting parties.
Wine Glass rentals.

~
c:~=-=---Open Mon-Sat 9 am to 9 pm
Sun 9 am to 12 noon

--

Off-street parking

Phone 222-7891
460 W. Tennessee
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Ervin
The administration's stance with regard to the newsmen's
privilege, while not one of vehement hostility, has nonetheless been
one of resistance. In the early months of the administration, there
was an unusual rash of subpoenas issued against the news media. It
was stated at our prior hearings that CBS and NBC alone received
121 subpoenas in the first 30 months of the Nixon administration.
I raise the issue of government secrecy, and the credibility gap
which it engenders, to underscore the importance of free press and
the necessity for keeping open inside sources of information . With
the J mposition of classification on documents and restraints on
official spokesmen, it becomes doubly critical that the inside
informants are not stymied by the threat of subsequent exposure.
They are virtually the last resort of a public which is eager to be
informed.
How that protection should be written involves a number of
tough, complex issues .
First of all, should the testimonial privilege be qualified or
should it be absolute? or, as a third alternative, should it be
absolute in some forums and qualified in others? Those bills which
provide a qualified privilege attempt to set standards which must
be met by the part y seeking the information before the newsman is
required to divulge sources or confidential information. While
diffe ring in specific qualifications, _these bills all attempt to
reconcile the interests in the administration of justice ~ith the free
flow of information . Those favoring an absolute privilege argue
that it is impossible to accommodate the competing interests
without critically limiting the newsmen's protection .
The second question is whether the privilege should apply only
to federal t ribunals or to the states as well. It is undeniable that
most of the cases involving newsmen subpoenas have taken place in
state courts.
A third area addressed by these proposals is the matter of who is
a newsman. Who should be entitled to claim the privilege? The
First Amendment applies to all citizens, and protects their right to
publish info rmation for the public. But the testimonial privilege
can , of course, not be available for all. Thus, a serious problem of
definition is posed. It must be broad enough to offer protection to
those responsible for news reporting, and yet not so brnad to shield
the occasional writer from his responsibility as a citizen . Any
attempt at defining the Scope of the privilege is in effect a
limitation on the First Amendment.
A fourth issue is whether the protection should extend only to
t he identity of confidential sources, or should it include

•

unpublished confidential information . It is interesting to note that
t he vast majority of state statutes protect only the confidential
source and information which could lead to his identity . Other
unpub lished information is fair game for the courts.
A fifth issue which must be addressed , whether or not the
privilege is to be absolute or qualified, is the procedural mechanism
for asserting or divesting the privilege. As is often the case, the
effectiveness of the substantive provisions may well depend on the
method by which they are employed .
If there is a statutory privilege, he may assert the statute, either
in a motion to quash the subpoena or in response to a question he
does not wish to answer. Both of these procedures leave the burden
on the newsman to show that he is entitled to the protections of
t he statute.
A better solution from the poi.nt of view of a newsman would
be to have the burden of showing that he is not entitled to the
protection of the statute rest with the party who seeks the
information . To accomplish this result, some of the bills .
specifically provide for a separate proceeding to commence upon
the assertion of the privilege.
A sixth and final issue which is involved ih a newsman's privilege
is its applicability to libel and other civil suits. Critics urge that in a
libel suit in which the newsman is a defendant and where the
defense is based on the truth of what he has written, a newsman
should not be allowed to hide behind the privilege and refuse to
identify the source or information he was relying upon. To allow
this, it is argued, would render ineffective the only protection
which citizens have against being libeled, and the only way to make
the press accountable. Some of the pending bills thus make
exceptions for libel suits.
Finally, as a word of warning, I mention the impact which the
proposed Federal Rules of Evidence could have on existing
protection for newsmen even in the event no federal statute is
passed.
The proposed Rules of Evidence which have been transmitted
by the Supreme Court to the Congress provide that no testimonial
privilege will apply in federal courts unless it is specifically
provided for under the rules or by federal statute.
If no federal newsmen's privilege is forthcoming, this means that
federal courts will not be able to recognize the testimonial
privileges of the states in which they are sitting. For the eighteen
states with such laws, newsmen involved in federal proceedings
would have even less protection than they now have.
This new bill (S. 1128) represents my third attempt at drafting
legislation which will accommodate both the interest of society in
law enforcement, and the interest of society in preserving a free
flow of information to the public. I have been attempting to draft
a bill which would strike this balance, and as everyone who has
attempted the task knows, this is no easy exercise . While I am
certain that it can be improved, in my judgment this bill strikes a
Obiter Dictum

reasonable balance between these necessary, if at times competing
objectives.
The bill provides qualified protection for a newsman's sources
and for his unpublished materials. A newsman, under the bill, is·
entitled to refuse to .reveal to a governmental body the name of his
source of information if he gave a contemporaneous assurance to
the source, either express or implied, that the identity of the
source would not be disclosed. Furth~rmore,. the information must
have been obtained in the course of the newsman's occupation .
Unpublished information is also protected from disclosure if it was
gathered in the course of the newsman 's occupatiqn. ·
It is important to note that, despite these provisions, the
newsman is not excused from testifying to the identity of any
person who commits a crime in his presence . This provides a clear·
standard which puts both newsmen and sources on notice that
__where the newsman has viewed a criminal act, whether or not as a
result of his pledge of confidentiality, he may later be compelled to
identify the perpetrator of that act . This provision provides a small
qualification to the general privilege conferred by the bill. But it is
a necessary and reasonable exception . No newsman would take
lightly concealing a crime from ~ublic authorities, and no newsman
should have a right to keep this information from the police. Yet
to conform to the exception will require little imposition on the
part of the n~wsman . He need only tell his source:
The law will protect against my having to disclose your name .
But I cannot hide your identity if you are committing a crime.
The provisions of this new bill would apply to both Federal and
State governments.
. This represents a departure from my earlier bills which applied
only to Federal jurisdictions. I have been convinced during the
course of the hearings on this subject by the Subcommittee on '
Constitutional Rights, that inclusion of the States is within the
power of Congress to regulate interstate commerce and, moreover,
is desirable.
A shield law which only applied to the Federal courts would not
fulfill its objective of protecting the free flow of information. If a
uniform shield law were not in effect, neither sources nor newsmen
could be assured that they would not be subpoenaed before State
tribunals where the testimonial privilege was different or did not
apply .
I would point out that the States would be free, under my bill,
to provide greater protection for the newsman if they so desire. My
bill only sets minimum standards.
This legislation represents an attempt to reconcile two
sometimes competing interests of society: The preservation of afree flow of information to the public, and the administration of
justice. Giving the newsman the right to withhold the identity of
all sources of information, however obtained, as some bills provide,
would seem to weigh the balance too strongly in favor of the
newsman, and carry a great potential for abuse . There is no need to
allow the newsman to protect a source if the source did ncit ask for
protection. Nor is any interest served by allowing a newsman to
refuse to testify about an event which he was while not performing
his job. Similarly, the interest of society in identifying and
punishing violators of its laws is too vital to allow newsmen to
refuse to testify about a crime committed in their presence . To be
sure, there is value in informing the public about the perpetration
of a crime in the community, but as Justice White so succinctly
stated in the Caldwell decision: "Is it better to write about crime
than to do something about it?" It is my opinion that where the
newsman has personal and eyewitness knowledge of a crime,
society has a greater interest in having the perpetrator of that crime
identified and punished, than simply in being made aware of it.
I am just as persuaded, nonetheless, that law enforcement
should not be able to make the newsman its tool, when to do so
would destroy his effectiveness and his credibility. The newsman is
dependent upon confidential disclosures made by inside sources of
information. Practically no information is made public concerning
corruption and mismanagement in government, business, labor,
organized crime, and the military, except by virtue of inside
sources who feel compelled to reveal it. If these sources are allowed
to "dry up" for fear of ultimate exposure, the public loses
information which is necessary to the improvement of its social
and political processes. The detriment to society is potentially
devastating.
Of similar concern to newsmen is the Government's ability to
obtain thei r unpublished notes, tapes, pictures, and stories. These
"work products" may be unreliable and uncorroborated. They may
simply represent poor work and for that reason were never
published . To allow the Government to obtain them may well
undermine the newsman's credibility and integrity . To make them
subject to exposure might well result in newsmen simply not taking
notes or quickly destroying them, as many reporters have been
doing since the Caldwell case. A newsman's job, as was forcefully ,
presented at our hearings, is to report news, not conceal it. The
unpublished notes represent matter which is unsubstantiated,
irrelevant, rumor, or not newsworthy. It is rare that the notes
might contain information of any use at a trial. Making them
subject to disclosure involves a high price of interference with the
first amendment, for a very low, and uncertain return in law
enforcement.
This bill takes a balanced approach to resolving this issue. Its
provisions are simple and direct. Under it, newsmen and their
sources obtain protection which they can rely upon. Law
enforcement officials are not unduly restrained.

Johnson
he is trying roams free under
bail, is a puzzle that grows on
you . Could a juror, tired of
unreasonable wrangling and trial delays, get release from involuntary servitude by habeas
corpus?
Probably not. The courts
have said there are certain acts
of citizenship the government
may ,require of us, even to the
extent of restricting our freedom. The military draft is one
example. Is jury service any
different, though it may be
more confining than duty on
an army post or battleship?
Our colleagues of the newspaper business and other professional media for dissemination of public information generally favor a "shield law"federal or state by stateprotecting them from being
jailed for contempt if they
refuse to divulge the source of
news they have obtained confidentially.
They defend this immunity
request as a part of the public's
"right to know" (which, like
"academic freedom" is not a
named right in our Constitution, only a logical extension
of the guarantees of free
speech, press and so forth).
The argument is persuasive
when it is applied in behalf of a
journalist who has uncovered
criminal or scandalous goingson through confidential sources which either would cut him
off from future information or
rub him out if he blabbed . He
serves the public by his expose.
The police can t ake it from
there . The same sources are
available to them . So why
should he be punished for
keeping his word to the informer?
Psychiatrists and preachers
have been immunized against
disclosing what has been told
to them professionally. That is
a privilege granted to protect
the right to privacy of their
patients and parishioners. Lawyers don't have to tell what
their clients tell them, which is
a privilege based on the client's
right to refuse testimony against himself.
Maybe newsmen should be
given the same immunity in the
public interest-but let us not
confuse the privilege, or license, with a common right;
for the press itself has no exclusive or special rights under
the ''.freedom of press" guarantee. It is for all the people.
It is interesting, then, to
ponder the case of the Harvard
professor of Asian studies who
spent a few days in jail for
contempt in refusing to tell a
grand jury what it wanted to
know from him.
He says academic freedom ,
and its underlying guarantees
of free speech and so forth,
should entitle him to as much
immunity from questioning
about his sources, data and
associates as the lawyer, the
doctor, and the preacher enjoy-and the newsman wants.
And he throws up a high hill
to climb. These rights and freedoms from restrictions are
common rights for all the people. If for lawyers, why not
Continued on page
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McClain
significant emphasis on the public's right to know. Their long
and intense cry for the liberal interpretation of the "Sunshine
Law" is without question. It appears to me that their quest for a
shield law is a contradiction . The news media has a distinguished
record of seeking out the truth and printing it for all the people
to judge. This record certainly has not been based on the
concealment of facts and sources.
The argument by the press that a requirement to reveal its
sources will jeopardize its ability to obtain news is subjective on
its face and has never been proved . Law enforcement officers
use informants , and they are not protected by a privilege. This
practice has been in operation for years, and I am not aware of
any attempt to change it. Certainly newsmen who demand a full
disclosure from The White House, including tapes, cannot be
consistent in seeking a shield law for themselves as to thei r
information and sources.
Another area of concern that I have about the passage of a
press shield law is the effect that it will have on the libel and
defamation law in Florida . To allow a testimonial privilege in a
libel case would jeopardize the only recourse a citizen has in
protecting his good name. Due process in discovery proceedings
demands full disclosure from all witnesses having any knowledge
of the facts and circumstances of the case .
I believe that a newswriter has the ·samf:! obligations and

responsibilities as any other citizen when it comes to the
knowledge that he might have regarding the commission of a
crime. The constitutional protection of the First Amendment is
the clearest and most decisive protection that a newsm~n has.
His methods of obtaining information should be just as open to
public scrutiny as those of any other citizen in this Nation. I
believe that it is to the ultimate advantage of the press to stand
on historical precedent by continuing to fight for the constitutional protection of the First Amendment rather than for a
statutory protection.
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newsmen? If for newsmen,
why not scholars? If for Ph.D.
scholars, then, why not students of pornography, betting
odds, extortion methods?
The American medical profession seems to be a-buzz over
an article in the New England
Journal of Medicine attempting
to refute some ge neral assumption that "medical care is a
human right." This involves us
all, because there is legislation
in Congress, based on that
" right", to set up a federallyadministered national medical
care system.
The author of the refutation
argues persuasively from an ind i11idualistic viewpoint that
medical care isn't a right. He
says it isn't even a privilege. He
seems to say it is a service
made available by a doctor to a
patient who has a right to
choose physicians, change
them, or avoid them and treat
himself.
"Since the concept of medical care as the right of the
patient entai Is the use of threat
of violence" (governmental
compu lsion, coercion) against
the physician who doesn't follow rules, he says, then "that
concept is anti-mind-therefore
anti-life, and therefore, immoral" because it is uncorisci onable to attempt any
forced working of a mental
skill.
The point is good. A government that can force a surgeon
against his will to operate beneficially on a patient isn't very
far from the Nazi or communist dictator who forced him to
perform reprehensible operations against his will.
But note that the discussion
is about " rights"-you r right to
live, the docto r's right to
choose his patient, our right to
give or withhold information
from the law, the law's right to
search us without a warrant .
It's easier if you forget

ORIENTAL RESTAURANT AND DOJO
"rights" (most of us are wrong
about our rights, anyway) and
talk about obligations.
It's a citizen's obligation to
respect the worth and dignity
of his fellow man and the rules
of government freely adopted
(until they are changed by representative action as freely applied.) The doctor has an obligation, by his oath, to treat the
ill, the lawyer ably to defend
his client, the preacher to hold
the confidence of his confessor
as a matter between them and
their God .
If all these obligations were
fulfilled, we wouldn't have to
worry much about conflicting
rights-and when conflict between law and conscience arose, the penalty of the law
might work physical discomfort, and clear conscience make
,it bearable.

John Ross's 3 Stars of China

THREE STARS
SPECIAL CLASSES
JUDO, KARATE, KUNG FU AND T Al CHI
PRIVATE INSTRUCTION FROM JOHN ROSS,
4TH DEGREE BLACK BELT, FORMER FSU
COACH, 1969 U.S. COLLEGE NATIONAL
CHAMPION, 1965 NATIONAL CHAMPION OF
FREE CHINA, BOARD OF ADVISORS U.S.
JUDO ASSOCIATION.
Lunch

Dinner 5:00 - 10:00 Sun.-Thurs.
:~: 5:00-11:00
3 Semi-Private dining rooms available.

11 :30 - 2:00 Sun.-Fri.
Special Buffet
All you can eat Chinese
Japanese
Korean
Cuisine

Corner Adams & Park

115 N. Adams St.
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Orientation Begins
BY JOHN FLEMING
Orientation Chairman

Doubtlessly, a little anx iousness and nervous anticipation shares
with you your last weeks before entering law school. Upon starting
classes, that will all end, I assure you, only to be replaced by a like
degree of frustration and confusion. He that is born to be hanged
shall never be drowned.
Orientation should ease your anticipation and help you to deal
with your frustration. It is essential from the outset to always keep
in mind that we are all in the same boat together and that by
working together rather than each panicking aimlessly we should
all one day weather the storm.
A certain formality, I am told, is fitting for all orientations. So
the initial orientation session will be a formal welcome assembly on
the evening of Wednesday, September 19 at 7:30 P.M. in the House
of Representatives chambers in the State Capitol building. You will
be welcomed by Dean Morse who will also introduce the faculty.
And our principle speaker will be an official from the state
government. A short party will follow at which we will all have an
opportunity to meet one another. Of course, your husbands and
wives are invited.
On Thursday at 9:00 A.M., Assistant Dean Fannon will hold a
session in Room 101 of the Law Building at which he will explain
various administrative rules and regulations your familiarity of
which will help avoid the possibility of later misunderstandings.
In the afternoon beginning at one o'clock, small group
discussions will be held at the law school. The discussion groups
will be based upon the structure of your legal writing courses and
will provide an opportunity for you to meet early some of the
people with whom you will be working most closely during your
freshman year. Hopefully, we will also have for you lists of your
required texts for each class, how your professors intend to handle
each class, helpful study aids for each class and text, including
some of their high points and drawbacks, how to prepare for class,
and how to brief a case. In addition to these specific topics for
discussion, we hope this afternoon session will also serve for you to
air any of your initial questions, feelings, and impressions so that
all might benefit from them.
Friday will be reserved for registration.
Saturday is your last opportunity for a Florida suntan. Saturday
afternoon is the Florida State vs. Kansas football game in Campbell

Letter

New Year

a

Stadium. Details for obtaining block seating tickets for the game
will be available at orientation.
Somewhere, sometime after the football game, plans are in the
making for a beer blast of sorts. Whatever it is, .we'll do our best to
make lt an opportunity to let your hair down. Details later.
Sunday is the day of rest. Classes begin Monday.
FINAL IMPORTANT POINTS
1. Make every effort to have taken care of your housing
arrangements by September 1. Housing is scarce. Those of you who
are fortunate enough to be married, take advantage of the housing
in Alumni Village. It is cheap as well as comfortable.
2. Please observe all campus traffic regulations. Violations are
expensive and strictly enforced.
3. Be sure to check all bulletin boards daily for matters which
might concern you.
4. Buy your books early.
5. Drop by the S.B.A. office if you have any questions or
suggestions.

L

Boulevard St.
To Florida Supreme Court And Its
Library (1 blockl.
To 1st District Court Of Appeal (1
blockl.
To Florida's State Library (1 block).
To Capitol Building (3 blocksl.
To Florida's Executive Offices (3
blocksl.
To Florida's Legislature (3 blocksl.
To Attorney General's Office And Its
Library (3 blocksl.
To Leon County Courthou• (4
blocksl .
To Circuit Court ( 4blocksl.
To Federal District Court (6 blocksl.
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from page 4
school color. The Florida team
which won the overall prize
beat Miami in the semi-final
round solely on the strength of
their brief score.
Suspicious as all this may
be, most doubts can be erased
when one considers that last
year, U.F. was the only school
which objected to a proposed
change in the rules of the
competition which would have
eliminated the undue emphasis
on brief scores. The letter of
objection from their faculty
advisor contained grandiose
references to the high aims of
the U.F. program: to teach
writing skills and not to emphasize the dramatic arts.
F .S.U.'s moot court program
has an even higher goal: to
teach respect for honest dealing and fair play.
All of this may sound like
so much "sour grapes" from a
student who just got brought
down a few notches. I intend
to test my suspicions by propo sing that the rules be
changed to require a completely white cover on every brief
and full disclosure of the
names of the brief judges and
the scores they bestowed on
each team. Since every proposed change requires approval
of all four schools in the state,
I expect University of Florida
to cast a veto again . It will be
interesting to see how the advisor justifies his vote this time.
In these days of scandal in
high places, this issue may
seem very small and unimportant. But there are some lessons about integrity and fairness that should be part and
parcel of every law school experience. · I hope that such expectations are not too idealistic; we've got to have some
ideals!
DANNY L. KEPNER

NON PROFIT ORGN.
U.S. POSTAGE
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If you're a newcomer to Tallahassee, or if you've
just moved into a new neighborhood, stop in for a
warm welcome at centrally located PEOPLES BANK.
Stop by this week. Get acquainted with our·
full line of services. Look into FREE CHECKING
WIT H AUTOMATIC SAVINGS_ And get a fresh new
start-with us. We're glad you're in the neighborhood.
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